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DIBEST: An e m p l o y e e  r e c e i v e d  a q u a l i t y  s t e p  i n c r e a s e  i n  
h e r  GS-5 p o s i t i o n  s u b s e q u e n t  t o  a c t i o n s  d e n y i n g  
h e r  a p r o m o t i o n  t o  GS-6 for w h i c h  s h e  s u c c e s s -  
E u l l y  b r o u g h t  a d i s c r i m i n a t i o n  c o m p l a i n t .  I n  
d e t e r m i n i n g  h e r  b a c k p a y  e n t i t l e m e n t  i n c i d e n t  to  
r e t r o a c t i v 9  p r o m o t i o n  to  G S - 6 ,  t h e  q u a l i t y  s t e p  
i n c r e a s e  s h e  e a r n e d  i n  t h e  lower g r a d e  p o s i t i o n  
may n o t  be t r s a t e d  a s  i E  i t  had b e e n  awarded i n  
t h e  h i q h e r  g r a d e  p o s i t i o n  t o  w h i c h  s h e  was 
r e t r o a c t i v e l y  p r o m o t e d .  

We h a v e  b e e n  a s k e d  to  d e t e r m i n e  t h e  e f f e c t  of a q u a l -  
i t y  s t e p  i n c r e a s e  o n  t h e  p a y  of a n  e m p l o y e e  who r e c e i v e d  
a r e t r o a c t i v e  p r o m o t i o n  p u r s u a n t  to a d i s c r i m i n a t i o n  com- 
p l a i n t  e f f e c t i v e  p r i o r  t o  t h e  d a t e  s h e  r e c e i v e d  a q u a l i t y  
s t e p  i n c r e a s e  i n  h e r  lower qrade p o s i t i o n .  S i n c e  t h e  q u a l -  
i t y  s t e p  i n c r e a s e  c o u l d  n o t  h a v e  been awarded i f  s h e  had 
b e e n  promoted a s  of t h e  d a t e  t h e  d i s c r i m i n a t o r y  a c t i o n  took 
p l a c e ,  i t  may n o t  'De c o n s i d e r e d  i n  e s t a b l i s h i n g  h e r  r a t e  of 
p a y  i n  t h e  h i g h e r  g r a d e  p o s i t i o n .  Amounts  s h e  r e c e i v e d  i n  
t h e  lower grade p o s i t i o n  as a r e s u l t  o f  t h e  q u a l i t y  s t e p  
i n c r e a s e  a r e  to  be s e t  o f f  a g a i n s t  t h e  s a l a r y  of t h e  h i g h e r  
g r a d e  p o s i t i o n  i n  d e t e r m i n i n g  t h e  a m o u n t  of her  b a c k p a y  
award. 

I s .  Mary E l l e n  Casco, w h i l e  a s e c r e t a r y ,  g r a d e  GS-5, 
s t e p  7 ,  i n  t h e  D e n v e r  R e g i o n a l  O f E i c e ,  O f f i c e  o f  F a i r  Yous- 
i n g  a n d  E q u a l  O p p o r t u n i t y ,  O e p a r t n e n t  of H o u s i n g  a n d  rJrban 
D e v e l o p m e n t ,  r e c e i v e d  a q u a l i t y  s t e p  i n c r e a s e  t o  s t e p  8 o f  
g r a d e  GS-5, e f f e c t i v e  A p r i l  5 ,  1983.  T h i s  q u a l i t y  s t e p  
i n c r e a s e  was p r e d i c a t e d  upon work  s h e  p e r f o r m e d  a f t e r  
J a n u a r y  2 4 ,  1982 ,  i n  t h e  s e c r e t a r i a l  p o s i t i o n .  Xowever ,  a t  
t h e  t i m e  s h e  r e c e i v e d  t h e  q u a l i t y  s t e p  i n c r e a s e ,  Y s .  Casco 
had f i l e d  a n  e q u a l  e m p l o y m e n t  o p p o r t u n i t y  c o m p l a i n t  con-  
c e r n i n g  t h e  s e l e c t i o n  of a n o t h e r  e m p l o y e e  t o  f i l l  a l o a n  
management  t e c h n i c i a n  p o s i t i o n  a t  u r a d e  GS-6. On S e p t e m -  
ber 18 ,  1 9 8 4 ,  t h e  c o m p l a i n t  was decided i n  Y s .  Casco's 
f a v o r  r e s u l t i n q  i n  h e r  p r o m o t i o n  t o  t h e  g r a d e  GS-6 p o s i t i o n  
a n d  e n t i t l e m e n t  t o  b a c k p a y  for  t h a t  g r a d e  e f f e c t i v e  Feb- 
r u a r y  5 ,  1 9 8 3 ,  t h e  d a t e  oE t h e  o r i g i n a l  s e l ec t ion  f o r  t h e  
l o a n  managemen t  t e c h n i c i a n  p o s i t i o n .  
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On F e b r u a r y  6, 1 9 8 3 ,  Ms. Casco was s e r v i n g  i n  g r a d e  
G S - 5 ,  s t e p  7, a t  $ 1 6 , 0 4 5  per y e a r .  If s h e  h a d  n o t  b e e n  
d i s c r i m i n a t e d  a g a i n s t  s h e  w o u l d  h a v e  b e e n  promoted to  q r a d e  
GS-6 o n  t h a t  d a t e  a n d  s h e  wou ld  h a v e  b e e n  e n t i t l e d  to  a n  
i n c r e a s e  e q u a l  t o  two w i t h i n - g r a d e  s t e p  i n c r e a s e s  i n  g r a d e  
GS-5 or a t  l e a s t  $ 1 6 , 9 3 7 ,  t h e  s a l a r y  a p p l i c a b l e  to  GS-5, 
s t e p  9 .  S e e  5 U.S.C. C 5 3 3 4 ( b ) .  T h i s  wou ld  h a v e  e n t i t l e d  
h e r  t o  b a c k p a y  i n  g r a d e  GS-6 a t  t h e  s t e p  6 r a t e  of $ 1 7 , 3 8 6  
( t h e  s t e p  5 r a t e  b e i n g  $16 ,889  or  less t h a n  t h e  two-step 
e n t i t l e m e n t ) .  The  a q e n c y  a s k s  w h e t h e r  Ms. Casco is e n -  
t i t l e d  t o  b a c k p a y  b3sed o n  t h e  s a l a r y  f o r  G S - 6 ,  s t e p  6 ,  
o r  w h e t h e r  h e r  b a c k p a y  e n t i t l e m e n t  i s  t o  be based o n  t h a t  
s a l a r y  p l u s  an amoun t  r e p r e s e n t i n g  t h e  q u a l i t y  s t e p  i n -  
crease s h e  r e c e i v e d  e f f e z t i v e  A p r i l  5 ,  1953.  

A u t h o r i t y  t o  g r a n t  a S t e D  i n c r e a s e  i n  r e c o g n i t i o n  
o f  h i q h  q u a l i t y  p e r f o r m a n c e  is f o u n d  i n  5 U.S .C .  5336 .  
I n  a c c o r d a n c e  w i t h  5 C . F . R .  5 5 3 1 . 5 0 4 ,  t h e  e m p l o y e e  m u s t  
p e r E o r m  t h e  d u t i e s  o f  h i s  or  h e r  o o s i t i o n  a t  a l e v e l  t h a t  
s u b s t a n t i a l l y  exceeds t h e  p e r f o r m a n c e  required to e s t a b l i s h  
a n  accep tab le  l e v e l  of c o m p e t e n c e .  Minimum c r i t e r i a  for 
g r a n t i n q  a q u a l i t y  step i n c r e a s e  a r e  set  f o r t h  i n  F e d e r a l  
P e r s o n n e l  Y a n u a l  S u p p l e m e n t  990-2 ,  Rook 531 ,  S u b c h a p -  
t e r  S5-6 .  T h e s e  i n c l l i d e  a d e t e r m i n a t i o n  t h a t  t h e  e m p l o y e e  
will c o n t i n u e  t o  s e r v e  i n  t h e  p o s i t i o n  f o r  w h i c h  t h e  h i q h e r  
q u a l i t y  p e r f o r m a n c e  i s  r e c o g n i z e d ,  o r  i n  a s i m i l a r  p o s i t i o n  
a t  t h e  same g r a d e  l e v e l .  Rased o n  t h e s e  s t a n d a r d s ,  
Ms. Casco w o u l d  not a n d  c o u l d  n o t  h a v e  b e e n  g r a n t e d  t h e  
q u a l i t y  s t e p  i n c r e a s e  i f  s h e  h a d  n o t  b e e n  d i s c r i m i n a t e d  
a g a i n s t  and h a d  b e e n  promoted t o  t h e  GS-6 l o a n  manaqement  
t e c h n i c i a n  p o s i t i o n  o n  F e b r u a r y  6 ,  1 9 8 3 .  

An e m p l o y e e  w h o  i s  e n t i t l e d  to  b a c k p a y  may n o t  b e  
awarded more t h a n  h e  or s h e  w o u l d  h a v e  r e c e i v e d  i f  t h e  
e r r o n e o u s  p e r s o n n e l  a c t i o n  had n o t  o c c u r r e d .  5 C . F . R .  
S 5 5 0 . 8 0 5 ( b ) .  F o r  t h i s  r e a s o n ,  Ms. Casco's p a y  i n  t h e  
h i g h e r  g r a d e  p o s i t i o n  to  w h i c h  s h e  was r e t r o a c t i v e l y  p r o -  
moted is  to  be based on t h e  r a t e  f o r  G S - 6 ,  s t e p  6 a n d  t h e  
q u a l i t y  s t e p  i n c r e a s e  she was q r a n t e d  i n  t h e  G S - 5  p o s i t i o n  
n a y  n o t  be t a k e n  i n t o  a c c o u n t  to  g i v e  h e r  a n y  a a d i t i o n a l  
pay i n  t h e  GS-6 p o s i t i o n .  T h i s  r e s u l t  is c o n s i s t e n t  w i t h  
o a r  h o l d i n a s  i n  J o h n  J .  K e l l y ,  9 - 2 0 4 7 2 4 ,  September 1 3 ,  
1 9 8 2 ,  a n d  L a w r e n c e  J .  P o n c e ,  B-192684, November 1 9 ,  1 9 7 9 ,  
b o t h  i n v o l v i n g  e m p l o y e e s  who were awarded q u a l i t y  s t e p  
i n c r e a s e s  d u r i n g  p e r i o d s  €or w h i c h  t h e y  s u b s e q u e n t l y  were 
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awarded r e t r o a c t i v e  t e m p o r a r y  p r o m o t i o n s  t o  h i g h e r  qrade 
p o s i t i o n s  based o n  d e t a i l s  t o  these p o s i t i o n s .  I n  b o t h  
cases, t h e  q u a l i t y  s t e p  i n c r e a s e s  became v e s t e d  a n d  were 
g i v e n  e E f e c t  i n  t h e  lower grade  p o s i t i o n s  i n  w h i c h  t h e y  
were e a r n e d  a n d  t o  w h i c h  t h e  e m p l o y e e s  r e t u r n e d  upon termi- 
n a t i o n  o f  t h e  d e t a i l s .  T h e y  were n o t  g i v e n  e f f e c t  i n  t h e  
h i g h e r  g rade  p o s i t i o n s  to  w h i c h  t h e  e m p l o y e e s  were tempo- 
r a r i l y  promoted. 

The  b a c k p a y  t r e a t m e n t  of a q u a l i t y  s t e p  i n c r e a s e  is to  
be d i s t i n g u i s h e d  from t h e  t r e a t m e n t  of c a s h  awards w h i c h  
may be g r a n t e d  for  p e r f o r m a n c e  . a c c o m p l i s h m e n t s  w h i l e  t h e  
i n c l i v i d u a l  was d .Government  e m p l o y e e .  I n  L a d o r n  C r e i q h t o n ,  
6 2  Cornp. Gen.  3 4 3  ( 1 9 3 3 ) ,  w e  h e l d  t h a t  cash awards of t h i s  
n a t u r e  s h o u l d  n o t  be set oEf a q a i n s t  b a c k p a y .  Because a 
cash  award s u c h  a s  t h a t  i n v o l v e d  i n  t h e  C r e i q h t o n  case 
could  h a v e  b e e n  g r a n t e d  w i t h o u t  regard to  t h e  e m p l o y e e ' s  
c o n t i n u e d  p e r f o r m a n c e  i n  t h e  lower s rade  p o s i t i o n ,  t h a t  
h o l d i n q  h a s  t h e  p r a c t i c a l  e f f e c t  o f  t r e a t i n g  t h e  cash award 
a s  i f  i t  h a d  b e e n  e a r n e d  i n  t h e  h i g h e r  g r a d e  p o s i t i o n .  

S i n c e  ?Is. Casco c o u l d  n o t  h a v e  b e e n  awarded t h e  
q u a l i t y  s t e p  i n c r e a s e  h e r e  i n v o l v e d  i n  h e r  65-6 p o s i t i o n ,  
t h i s  q u a l i t y  S t e p  i n c r e a s e  c a n  only b e  q i v e n  eEfect i n  t h e  
423-5 p o s i t i o n  i n  w h i c h  i t  was e a r n e d .  I n  d e t e r m i n i n g  t h e  
a m o u n t  of her  b a c k p a y  award,  t h e  c o m p e n s a t i o n  a t t r i b u t a b l e  
to  t h e  q u a l i t y  s t e p  i n c r e a s e ,  a l o n g  w i t h  t h e  GS-5 s a l a r y  
s h e  a c t u a l l y  received, i s  t o  be set of f  a g a i n s t  h e r  GS-6, 
s t e p  6 s a l a r y  i n  t h e  h i g h e r  

Ac t ing  

g r a d e  p o s i t i o n .  
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